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Regulations governing the mandatory application of indemnification in the event of
wrongful termination by the principal of a commercial agent’s contract

Glossary of terms:

Commercial agent: Self-employed intermediary who has continuing authority to negotiate
the sale or purchase of goods on behalf of another person, the principal, or negotiate and
conclude such transactions on behalf of and in the name of that principal.

There are two types of compensation which may fall due to the commercial agent where his
contract is wrongfully terminated by the principal (if an asterisk in the table, please refer to
this definition):

* Compensation for damages:
This is calculated by reference to the damage suffered by the agent as a result of the
termination of their relationship with the principal.
2 possible scenarios in which damages will fall to be paid: 1- where the agent is deprived of
commission which he would otherwise have received

2-where the commercial agent has
not been able to amortize costs incurred when performing the agency contract on the advice
of his principal

* Compensation for the clientele/Indemnification:

This will fall due if the agent proves that he has brought new customers to the principal, or
has significantly increased his commercial operations with existing customers and that his
previous activity will continue producing benefits to the principal. The courts will take into
account the existence of agreements between the agent and the principal limiting the agent’s
right to competition, the commissions the agent is set to lose and any other circumstances
that have concurred. Indemnification will be available where it is deemed equitable when
considering all the relevant circumstances.

This right to compensation also exists in the event where the contract is extinguished due to
the death of the agent.

The amount of indemnification should not exceed a figure equivalent to an indemnity for
one year calculated from the commercial agent’s average annual remuneration over the
preceding five years, or if the contract is for a lesser period, on the average for that period.

In general, there exists a lot of case law in each country regarding the evaluation of the
compensations described above. It is thus recommendable to seek for legal advice for the
calculation of such compensation.
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Regulations governing the mandatory application of indemnification
in the event of wrongful termination by the principal of a commercial agent’s contract

Specific regulation on
commercial agents

Indemnification in case of termination by
principal (except if caused by the serious
negligence of the agent)

Is indemnification
considered as a mandatory
rule?

Is it possible to have the case ruled by a jurisdiction
which is not located in the territory where the agent
is established?

Austria Art 24 HVertrG | Yes: Compensation for the clientele* Yes No
“Handelsvertretergesetz”
Belgium Yes, by law of 13/04/1995 & | Yes: Compensation for the clientele* Yes, as far as this item is | Yes, if specifically agreed by contract (and except if both
amendments If agent proves that he has suffered an additional | concerned, the law is | parties are established in Belgium)
damage, he can ask an extra compensation. imperative.
Brazil Yes, Law  4.886/65 and | Yes. Yes. No.
amendments - In case of agreements executed by indeterminate
period, the indemnification can not be less than one-
twelve of the total amount received by the agent
during the period in which the agreement was in
force.
- In case of determinate term agreements, the
indemnity shall be equivalent to the monthly average
payments received by the agent until the rescission
date, multiplied by half of the remaining months of
the period stated in the contract.
Canada No No, but usually you will find some clauses in the | No, depends on  the | Yes, if it is specifically indicated in the contract.
contract regarding the payment of an indemnity in | contract’s clauses.
case of termination by principal.
Chile No
Costa Rica Yes, TLaw # 6209, its | Yes, article 4 determines the causes for termination of | No. A provision for arbitration is set forth in the law, to be
amendments and bylaws. the contract with responsibility for the principal. held in Costa Rica, unless one of the parties objects.
Also, jurisdiction can be agreed upon by the parties.
Cyprus Yes, the Regulation (?f Relations | veq. Compensation for the clientele* and Yes Yes (provided that Cyprus law is applicable)
between Commercial ~ Agents | compensation for damages®: the grant of the first
and Principals Law of 1992, N. | joeq not prevent the commercial agent from seeking
511)/92 as amended, compensation for damages.
implementing the European
Council Directive 86/653/EEC.
France Yes article L 134-1 and | Yes: Compensation for damages* which is generally | Yes Yes
following of the French | equal to two years of commissions
Commercial Code
Germany Yes Sec. 84 et seqq. HGB | Yesif and to the extent that: Yes Yes

(German Commercial Code)

- the principal derives substantial benefits from the
business generated by the agent with new customers
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after termination of the agency agreement; and

- termination of the agreement deprives the agent of
commission with respect to transactions concluded or
to be concluded with customers procured by the
agent and to which he would be entitled if the agency
agreement had remained in place; and

- payment of compensation is equitable taking into
account all relevant circumstances.

Compensation is within the limit of compensation for
clientele*

Israel No. No. If nothing is written in the agreement and the | No. Yes.
agreement is for a non definitive period, the Israeli
courts rule that if a reasonable advanced notice
regarding the termination of the contract is given to
the commercial agents then they no longer have the
right to indemnification in case of termination.
Italy Yes. Art. 1742- 1753 Italian Civil | Yes, art. 1751 Italian Civil Code and Collective | Yes, under Collective | Yes, if specifically agreed by contract.
Code, Collective Contracts, | Agreements. Agreement.
EEC Directive n°® 86/653
Netherlands Yes, article 7:428 — 7:455 of the | Yes: Compensation for the clientele* Yes Yes.
Dutch Civil Code.
Poland Yes, Civil Code, article 758 - | Yes: Compensation for the clientele* Yes. Yes.
764°
Portugal Yes, Decree Law 178/86, of 3 | Yes: Compensation for the clientele* Yes. Yes
July
Spain Yes, by Law 12/1992. Yes: Compensation for the clientele* and | Yes. No (according to the Additional Provision of the Law
compensation for damages*: the grant of the first 12/1992).
does not prevent the commercial agent from seeking
compensation for damages.
Switzerland Yes, by Code des Obligations, | Yes: Compensation for the clientele*. Yes Yes
art. 418a
United Yes - Commercial Agents | Yes: Compensation for the clientele* Yes. Yes — where the parties have agreed that the agency
Kingdom (Council Directive) Regulations | However, except where the agency contract otherwise contract is to be governed by the law of another EC

1993, as amended.

provides, commercial agents are entitled to be
compensated for damages rather than indemnified.

member State (reg. 1(3).
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About PLG

PLG was founded in November 1988 by lawyers from Great Britain, Belgium, France,
Spain and Italy.

It was Europe’s first integrated international law practice taking the form of a European
Economic Interest Grouping (EEIG).

Since 1988 Pannone Law Group has steadily expanded and now has offices in most
European countries, with associate offices in other parts of the world, bringing together
more than 900 lawyers and civil law notaries. The members of PLLG are separate entities —
each a respected practice in its own right.

PLG is slowly expanding and all future members are carefully screened, with the number
of members per country limited.

With the globalization of markets, the legal environment has become more complex.
Therefore it is essential to have a global vision when seeking solutions to cross
jurisdictional legal issues.

Why PLG?

Because of its approach and international organization, PLG is the ideal solution to legal
business requirements.

PLG offers the ideal alternative to the big global law firms. Through its network of
medium-sized law firms, it has all benefits of a big global firm, while giving clients
the advantage of working with traditional firms in which partners still keep the
personal contact and relationship with their clients.

PLG partners and lawyers are experienced in advising clients engaged in international
transactions. Particular importance is placed upon the need to bridge not only legal and
linguistic differences, but also cultural differences between negotiating parties, which is
why clients often call upon PLG partners to be present in business negotiations from an
early stage. PLG lawyers are multi-lingual allowing the client to conduct his business away
from home in his own language.

Each PLG firm is happy to place its offices at the disposal of clients for business
meetings, with or without the assistance of interpreters or advisers.

Lamy Lexel is member of PLG from 1991.

For more information: www.plg.eu.com
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